Final

FUNDING AGREEMENT

This Funding Agreement (“Agreement”) is made this  _______day of  _________2003, by and between the U.S.-Israel Science and Technology Foundation, a nonprofit corporation organized under the laws of Washington, D.C. and having a principal place of business at 1130 17th St., N.W., Suite 312, Washington, D.C. 20036 (the “Foundation”) and      ______________________________________________________                   _____________________________________________________________________________________________________________________________________________________(individually referred to as “Participant(s) and collectively referred to as the “Proposer”).

WHEREAS the Foundation has been established to promote the advancement of science and technology for the benefit of the United States and Israel, in coordination with the United States-Israel Science and Technology Commission (the “Commission”) established on January 18, 1994 by agreement of the U.S. and Israeli governments, and 

WHEREAS the Proposer, in response to a Foundation Request for Proposals in Biotechnology has heretofore submitted to the Foundation a proposal (the “Proposal”), entitled “___________________________________________________________” dated __________, 2003, and on the basis of said Proposal has applied to the Foundation for certain funding assistance for the implementation of the program described in the Proposal (the “Project”), and 

WHEREAS the Foundation has examined and duly approved the Proposal and is willing to provide certain funding for the implementation of the Project on the terms and conditions hereinafter set forth.

Now therefore the parties hereto agree as follows:

A.
GENERAL

A.1.
The preamble to this Agreement shall be deemed an integral part hereof.

A.2.
The Participants shall be bound and obligated jointly and severally, as herein provided.

A.3.
The Executive Director of the Foundation is empowered by its Board of Directors to execute this Agreement and to perform all acts under the terms hereof on behalf of the Foundation.

A.4.
The following documents contained in Annex to this Agreement are incorporated in and made a part of this Agreement: The Proposal and the Teaming/Joint Venture Agreement between the Participants dated _____________________.  Should any provision of the Proposal or Teaming/Joint Venture Agreement conflict with any other provision of this Agreement, the provisions of this Agreement shall control.

B.
PROGRAM FINANCING AND PAYMENTS

B.1. 
The Foundation hereby agrees to fund the implementation of the Project in a total amount equal to the lesser of $____________ or the total allowable costs actually incurred in Project performance.   Allowable costs will be determined in accordance with the approved Project budget contained in the Proposal, and the Foundation’s Policies on Cost Allowability contained in Annex B to this Agreement.  Any payments by the Foundation for costs that are later determined unallowable shall be promptly refunded, or, at the Foundation’s option, deducted from the next payment due to the Participants.

B.2. 
The Foundation will  make payments to the Participants on a reimbursement basis only in accordance quarterly reimbursement requests submitted by the Proposer in accordance with the schedule set forth in Annex C.  The Proposer shall submit such reimbursement requests together with the combined Quarterly Progress Reports as set forth in Section G.2.  The Foundation reserves the right to withhold payment of up to 10% of the total funding amount, pending its approval of the final Project report.  The Foundation shall endeavor to make all payments within thirty (30) days of receipt of the request for reimbursement and the accompanying combined Quarterly Progress Report.  

B.3.
The Proposer shall provide in a timely fashion all budgetary funds in excess of those provided hereunder by the Foundation.

C.
COST-SHARING REQUIREMENTS

The Proposer must provide all necessary funds for Program performance in excess of those provided by the Foundation.  To the extent that the Proposal specifically calls for the Proposer to provide matching funds, the Proposer will contribute a minimum of __% of the Project’s total allowable costs.  Contributions by the Proposer will be valued in accordance with the Foundation’s Policies on Cost Allowability.

D.
FINANCIAL MANAGEMENT AND AUDIT REQUIREMENTS

D.1.
The Proposer’s financial management system shall provide for the following: (1) accurate, current, and complete disclosure of the financial results of the Program; (2) records that identify adequately the source and application of Program funds (including obligation, unobligated balances, assets, outlays, income, and interest); (3) effective control over and accountability for all funds, property, and other assets; and (4) accounting records supported by source documentation.

D.2.
The Foundation or a designated representative may examine the financial books, vouchers, records and other documents of the Proposer relating to this Agreement at reasonable times and intervals during the term of this Agreement and for a period of three (3) years following expiration or termination.  These same audit rights may be exercised by the United States government (acting through the Department of Commerce or the General Accounting Office) and the Israeli government (acting through the Office of the Chief Scientist in the Ministry of Industry and Trade or the Ministry of Finance).  Records subject to audit under this Section shall be retained for three (3) years after expiration or termination of this Agreement.

E.
CONDUCT OF THE PROGRAM AND REVISIONS TO BUDGET AND PROGRAM PLANS

 E.1. 
The Proposer agrees to do the work set out in the Proposal in accordance with good standards relevant to such undertakings, and shall expend funds received hereunder only in accordance with the Proposal and the requirements of this Agreement.

E.2.
Proposer agrees to comply with the Project plan contained in the Proposal, describing the chronological schedule of program activities and deliverables and the specific parties responsible for performing the scheduled activities.  

E.3.
The Proposer herby appoints _______________ as the Israeli Project Manager and  ___________ as U.S. Project Manager for the implementation of the Project during the period of this Agreement and in accordance with the Project Plan.

E.4.
The Foundation’s prior written approval must be requested and received for any of the following changes: (1) transfers of funds between budget items that exceed 15% of the budget item to be transferred to or to be transferred from whichever is the lesser; (2) changes in the Program’s scope of work, as described in the Proposal; and (3) changes in key personnel, a deduction of 25% or more in the time devoted to the project by key personnel, or a planned or unplanned absence of 60 days or more by key personnel.  The Foundation shall not unreasonably withhold approval for such requests.

F.
REPORTING REQUIRMENTS

F.1.
 In addition to submitting the payment requests required by Section B.2., and the requests and notifications required by Section E.4., the Proposer shall submit quarterly progress reports and a final report to the Foundation in accordance with Sections F.2 and F.3. below.

F.2
 Quarterly progress reports shall be submitted together with the request for reimbursement no later than fifteen (15) days after the close of each three (3) month period from the start date of the project, and the final repot is due (30) days after the close of the Project.  The Quarterly Progress Reports shall comprise a consolidated report of the progress of all the Participants and should describe and document, for the preceding quarter:  (1) the progress made toward achieving the milestones, objectives, and outcomes as set forth in the Proposal; (2) any changes or refinements to the original Project plan contained in the Proposal and the justification for such changes or refinements; (3) the extent to which milestones dates have been achieved, not achieved, or changed;  (4) an itemized statement of the actual or projected costs included in the accompanying request for reimbursement and any unexpended balance from the previous period; (5) a brief summary on the collaboration between participants during the quarter, i.e., meetings, videoconferences, teleconferences, conversations and correspondence; and (6) an executive summary of the quarterly progress report that can be understood by a layperson to the field. 

F.3.
 The final report is due thirty (30) days after completion of Project performance. The final report should include: (1) the information on progress during the final quarter that would otherwise be provided in the quarterly progress report; (2) a summary of the total costs incurred over the period of Program performance (broken down by budget categories); (3) a summary of the achievement of the milestones, objectives, and outcomes as set forth in the Proposal; (4) an evaluation of the Project’s benefits to the parties and to the U.S. and Israel generally; (5) a description of project follow-up activities together with recommendations, if any, for future related activities; and (6) an executive summary of the final report that can be understood by a layperson to the field.  The final Project report should provide an overview of the issues addressed, and/or the problems that were resolved or not resolved by the program; describe the Project’s key performance parameters and the degree to which the results either met or deviated from initial projections or expectations; explain the economic, technical and/or scientific significance of the Project’s accomplishments; and identify any significant remaining barriers that may be resolved by follow-up or other related activities.

F.4.
Proposer shall provide, at its expense, briefings on the progress of the Project within fifteen (15) days following a request by the Foundation.  Such briefings shall accord with the form and depth as the Foundation may reasonably request.  

F.5.
 The Foundation shall be entitled to conduct on-site Project reviews at one or more of the Participant(s)’ facilities at which all of the Participants must be present if so requested by the Foundation.  The Foundation shall provide the Participants with thirty (30) days advance notice of its intention to conduct such an on-site Project review(s). 

G.
PUBLICATIONS 

G.1.
In any publication in scientific, professional or technical journals of data or other information derived from the work hereunder, or any publication related to the Project, the support of the Foundation and the Commission shall be acknowledged.  

G.2. 
The Proposer shall furnish to the Foundation two (2) copies of all papers, articles, advertisements and publications referring to the Project for approval by the Foundation prior to publication, which shall be given within ten (10) business days.

G.3
To the extent required to permit the Foundation free dissemination of such publications or information that the Foundation is privileged to disseminate subject to the limitations of Section H. below, the Proposer shall be deemed hereby to waive any claim with respect to such dissemination for infringement of any copyright it may have or may obtain.

G.4. 
The Proposer shall furnish to the Foundation two (2) copies of all publications resulting from Foundation supported work as soon as possible after publication.

H.
PROPRIETARY INFORMATION

H.1.
Proprietary information, clearly identified as such, submitted to the Foundation in the Proposal, in any report or verbally, or obtained by the Foundation personnel pursuant to any request or briefing, shall be treated by the Foundation as confidential.  At the request of Proposer or any Participant, a confidential disclosure agreement may separately be entered into by the parties.

H.2.
Nothing contained in Section H.1. or in a confidential disclosure agreement executed by the parties shall restrict the Foundation or the Commission: (1) from making public its support for the Program and the identification of its Participants, subject to obtaining the Participants approval concerning the details of any such publication; or (2) from providing proprietary information or documents to representatives of the U.S. or Israeli governments, who shall be advised of their proprietary nature.

I.
INTELLECTUAL PROPERTY


To the extent that the Participants develop any intellectual property with the Foundation’s funding which may be protected by patent or copyright, the Participants may elect to retain title to any such intellectual property, subject to the provisions of Section J. below.  

J.
RIGHTS OF THE GOVERNMENTS OF ISRAEL AND THE UNITED STATES

Notwithstanding any patent rights or copyright acquired by Participants by mutual agreement or pursuant to Section I., the Governments of the United States and Israel shall each receive the right to require the owner or the exclusive licensee of any subject invention to grant to a responsible applicant or applicants a license upon terms that are reasonable under the circumstances if either government determines that, within its country, (a) such action is necessary because the owner or the exclusive has not commercialized the subject invention within a reasonable time, or (b) such action is necessary to alleviate health and safety needs which are not reasonably satisfied by the owner or the exclusive licensee.

K. 
TERMINATION OF AGREEMENT

K.1.
This Agreement may be terminated in whole or in part: (1) by the Foundation, upon sending the Proposer a written notice providing the Proposer thirty (30) days to cure a material failure to comply with the terms and conditions of the Agreement, and then sending an additional written notice after the 30-day period specifying that the Agreement was being terminated for the Proposer’s uncured material failure to comply with the terms and conditions of the Agreement, the effective date of termination, and the portion of the work to be terminated; (2) by the Foundation, upon sending the Proposer a written notice specifying that the Agreement was being terminated because the purpose of the Program could no longer be served, there was insufficient bi-national collaboration between the Participants, or because the Foundation’s own funding was being wholly or partly terminated, the effective date of termination, and the portion of the work to be terminated; (3) by the Foundation, upon sending the Proposer a written notice specifying that the Agreement was being terminated because one or more of the Participants was no longer in compliance with the eligibility requirements set forth in the Foundation’s original Request for Proposals, the effective date of the termination, the Participant(s) to which the termination applies, and the portion of the work to be terminated; (4) by a mutual agreement of the parties specifying the termination conditions, the effective date of the termination, and the portion of the work to be terminated; or (5) by the Proposer, upon sending the Foundation a written notice specifying the reason for their termination, the effective date, and the portion of the work to be terminated, except that the Foundation may terminate the Agreement entirely pursuant to Sections K.1.(1) or K.1.(2) if the work that would continue after a partial termination by the Proposer would not accomplish the project’s purpose.

K.2.
If the Proposer materially fails to comply with the terms and conditions of this Agreement, the Foundation may take the following steps prior to terminating the Agreement and upon sending notice to the Proposer: (1) temporarily suspend payment pending correction of the deficiency in the Proposer’s performance; or (2) refuse to recognize costs for activities not in compliance with this Agreement.  Costs incurred by the Proposer during a suspension are unallowable unless specifically authorized by the Foundation.  Otherwise allowable costs that were incurred by the Proposer before the effective date of the suspension will remain allowable.

K.3.
If this Agreement is terminated pursuant to Section K.1.(1), the Proposer shall have no right to further payments.  If this Agreement is terminated pursuant to Section K.2.(2), the Proposer shall be reimbursed for any allowable and previously unpaid costs that were incurred after the termination notice and could not reasonably be avoided, or that were necessarily incurred in connection with the termination itself.  Any balance due to the Foundation after accounting for these costs shall be promptly repaid.  If this Agreement is terminated pursuant to Section K.1.(3), the parties respective rights shall be mutually agreed upon.  If this Agreement is terminated pursuant to section K.1.(4), the Proposer shall be entitled to the same reimbursement it would receive if the Agreement had been terminated under Section K.1.(2), except reimbursement for costs incurred in connection with the termination itself.

K.4.
If this Agreement is terminated for any reason, the Governments of the United States and Israel shall be entitled to all rights pursuant to Section J. above that have vested at the date of termination, or any later date when amounts owed to the Foundation are fully paid. 

L.
PROCUREMENT STANDARDS

The Proposer shall ensure that supplies and other expendable property, equipment and services necessary for performance of this Agreement are procured in an effective manner.  All such procurements shall be conducted through open and free competitions to the maximum extent practical, and shall result in award to responsible firms capable of satisfactory and timely performance.  The Proposer shall be alert to matters such as conflicts of interest that may undermine the fairness of an open and free competition, and shall seek the Foundation’s guidance concerning the measures necessary to eliminate or mitigate actual or apparent conflicts.

M.
PROPERTY  STANDARDS

M.1.
Title to equipment, supplies, and other expendable property that were partly financed by the Foundation funds shall vest in the Participant(s) upon acquisition.  Subject to the provisions set forth below, the Participants may use such property in accordance with their on property management standards and procedures.

M.2.
Equipment acquired with Foundation funds shall be used for performing this Agreement as long as needed for these purposes.   The equipment may be used simultaneously on other projects that do not interfere with these purposes.  When the equipment is no longer needed for project purposes, it shall be used on other projects sponsored by the Foundation or the U.S. and Israeli governments that would benefit from its use.  If the equipment is no longer needed, disposition instructions shall be obtained from the Foundation.

M.3.
To ensure that equipment acquired with Foundation funds is properly managed and accounted for, the party using such equipment shall: (1) maintain accurate records concerning the nature, location, acquisition cost, and current value of the equipment; (2) follow adequate maintenance procedures to keep the equipment in good condition; (3) adopt adequate safeguards to prevent loss, damage, or theft; and (4) purchase insurance covering the equipment equivalent to the insurance for other comparable equipment.

N.
PROJECT CLOSEOUT

Within thirty (30) days of Project completion or any longer period authorized by the Foundation, the Proposer shall submit any remaining reports required under this Agreement, and a statement showing the Project’s total allowable costs, the total payments received, and the balance due by either the Foundation or the Proposer.   The party that owes the balance due will pay this amount promptly.  If a final audit has not been performed prior to Project closeout, either party may be entitled to an adjustment, which shall be paid promptly after completion of the final audit.

O.
THIRD PARTY CLAIMS

O.1.
The Proposer shall defend all suits brought by any party against the Foundation, its directors, officers or personnel, indemnify them for all liabilities and costs and otherwise hold them harmless on account of any claims, disputes, actions, or other proceedings arising out of or relating to the Proposer’s performance of this Agreement.

O.3.
The Proposer agrees that persons employed by it in connection with the project shall be deemed to be solely its own employees and that no relationship of master and servant shall be created between such employees and the Foundation, either for purposes of tort liability, social benefits, or any other purpose.  The Proposer shall indemnify the Foundation and hold it harmless from any court costs, legal fees, liabilities, or settlement payments associated with a proceeding where such a relationship is alleged.

P.
DISPUTES

Any disputes between the Foundation and the Proposer or the Participants arising under this Agreement shall be determined under the substantive laws of a U.S. State or Commonwealth or the State of Israel, whichever jurisdiction has the most significant contacts with the particular dispute.  The forum for the resolution of such disputes shall be Washington, D.C. in the U.S. or the State of Israel, as the moving party may elect.  Execution of this Agreement shall be taken as submission to the forum selected pursuant to this Section.  Unless the parties to the dispute shall agree otherwise, the dispute shall be referred to arbitration under the rules of the American Arbitration Association if the forum is the U.S., or under the Israel Arbitration Law if the forum is Israel.

Q.
COMPLIANCE WITH LAWS

Q.1.
Participants will comply with all applicable laws, rules, and regulations of the United States of America or the State of Israel according to the residence of each Participant, and will apply for and obtain all licenses and permits necessary for carrying out its work under this Agreement.

Q.2.
 Certain U.S. laws, regulations and certification requirements that may apply to the Proposer and its Participants or to the activities funded by this Agreement that they undertake within the U.S. are identified specifically in Annex D, which forms an integral part of this Agreement.  The provisions of Annex D relate to debarment and suspension; lobbying restrictions that may apply if the maximum funding amount under this Agreement exceeds $100,000; nondiscrimination requirements that may apply within the U.S.; environmental standards that may apply with the U.S.’ requirements concerning wild and scenic rivers that may apply within the U.S.; national historic preservation requirements that may apply with the U.S.; requirement concerning human research subjects; and requirements concerning animal welfare that may apply within the U.S.  The Proposer and its Participants should familiarize themselves with the obligations imposed by these provisions and the extent of their applicability.  The requirements imposed by standard U.S. government financial assistance forms, Office of Management and Budget Circulars, and related implementing regulations are applicable only to the extent they are specifically incorporated in this Funding Agreement of Annex D.

R.
MISCELLANEOUS PROVISIONS

R.1.
The Foundation makes no representation, by virtue of its funding the work hereunder, as to the value or utility of the work undertaken, nor shall the fact of the participation of the Foundation or its funding be deemed an endorsement of the Program or the Proposer or Participants, nor shall the name of the Foundation be used for any commercial purpose or be publicized in any way by the Proposer except within the strict limits of this Agreement.

R.2. 
The Proposer may not assign this Agreement or any of the work undertaken pursuant to it without the prior written consent of the Foundation, which consent shall not be unreasonably withheld.

R.3.
Notices, communications and reports shall be hand-delivered or mailed by prepaid first-class mail (airmail if transmitted internationally) addressed to:

For the Foundation:


Executive Director


U.S.-Israel Science and Technology Foundation


1130 17th St., N.W.


Washington, D.C. 20036


U.S.A.

For the Participants:

S.
SURVIVAL OF PROVISIONS

The following provisions shall survive termination or expiration of this Agreement: Sections D.2., D.3., F., G., H., I., J., K.4., M., and N.

T.
EFFECTIVE DATE

The effective date of this Agreement, which is also designated as the Project start date, shall be ________________, 2003.  Unless sooner terminated pursuant to Section K., this Agreement shall expire twelve (12) months following the effective date.

Signed the day and date above first given.

_______________________________________

U.S.-Israel Science and Technology Foundation

Executive Director

_______________________________________

(for _______________________)

_______________________________________

(for _______________________)

_______________________________________

(for _______________________)

_______________________________________

(for _______________________)

ANNEX D TO FUNDING AGREEMENT
1. Debarment, Suspension, and other Responsibility Matters

The Proposer certifies to the best of its knowledge and belief that it and its principals are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from financial assistance transactions by any department or agency of the United States Federal government.

2. Lobbying

If the maximum funding under this Agreement exceeds $100,000, the Proposer certifies that to the best of its knowledge or belief:

(1) No appropriated funds of the United States Federal government have been paid or will be paid, by the Proposer or on its behalf, to any person for influencing or attempting to influence an officer or employee of a Federal government agency, a Member, officer, or employee of the U.S. Congress, or an employee of the U.S. Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any Federal agency, a Member, officer, or employee of Congress, or an employee of a Member of Congress in connection with this Agreement, the Proposer will complete and submit U.S. government Standard Form LLL, “Disclosure Form to Report Lobbying” in accordance with its instructions.

(3) The Proposer shall require that the language of this certification be included in all subawards over $100,000 at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all such subrecipients shall certify and disclose accordingly.

(4) This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

3. Nondiscrimination

In conducting activities funded by this Agreement within the United States, the Proposer will comply with all applicable U.S. Federal statues relating to nondiscrimination.  Federal nondiscrimination statutes include but are not limited to: Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) which prohibits discrimination on the basis of race, color or national origin; (b) Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.), which prohibits sex discrimination under Federally assisted education programs; (c) Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), which prohibits discrimination on the basis of handicaps; (d) the Age Discrimination Act of 1975, as amended (42 U.S.C. 6101-6107), which prohibits age discrimination; and (e) the Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) prohibiting discrimination against the disabled under programs, activities or services associated with State or local government entities or entities providing public transportation.

4. Environmental Standards

In conducting activities funded by this Agreement within the United States, the Proposer will comply with U.S. environmental standards that may be prescribed pursuant to the following: (a) institution of environmental quality control measures under the National Environmental Policy Act of 1969 (Public Law 91-190) and Executive Order (EO) 11514l; (b) notification of violating facilities pursuant to EO 11738; (c) protection of wetlands pursuant to EO 11990; (d) evaluation of flood hazards in floodplains in accordance with EO 11988; (e) assurance of project consistency with the approved State management program developed under the Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.); (f) conformity of Federal actions to State (Clean Air Act) Implementation Plans under Section 176(c) of the Clean Air Act of 1955, as amended (42 U.S.C. 7401 et seq.); (g) protection of underground sources of drinking water under the Safe Drinking Water Act of 1974, as amended (Public Law 93-523); (h) protection of endangered species under the Endangered Species Act of 1973, as amended (Public Law 93-205); (i) the Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 et seq.); and (j) the Comprehensive Environmental Response, Compensation and liability Act of 1980, as amended by the Superfund Amendments and Reauthorization Act of 1986 (42 U.S.C. 9601 et seq.).

5. Wild and Scenic Rivers

In conducting activities funded by this Agreement within the United States, the Proposer will comply with the Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et seq.) related to protecting components or potential components of the national wild and scenic rivers system.

6. National Historic Preservation

In conducting activities funded by this Agreement within the United States, the Proposer will comply with Section 106 of the National Historic Preservation Act of 1966, as amended (16 U.S.C. 470), EO 11593 (identification and protection of historic properties), and the Archaeological and Historic Preservation Act of 1974 (16 U.S.C. 469a-1 et seq.). 

7. Protection of Human Research Subjects

The Proposer will comply with United States Public Law 93-348 regarding the protection of human subjects in research, development, and related activities supported by this Agreement.

8. Laboratory Animal Welfare

In conducting activities funded by this Agreement within the United States (or in transporting warm blooded animals to or from the United States), the Proposer will comply with the Laboratory Animal Welfare Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 2131 et seq.) pertaining to the care, handling, and treatment of warm blooded animals held for research or other activities supported by this Agreement.

